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et al.: Perfection of the Security Interest

PERFECTION OF THE SECURITY INTEREST
I. INTRODUCTION

Perfection is a relative term and does not necessarily protect the secured party against the world. While a secured party
may perfect his security interest against subsequent lien creditors and competing financiers, in many cases the secured
party cannot prevail against a buyer in the ordinary course
of business. Except for an individual buying farm products
from a person engaged in farming operations, a buyer in the
ordinary course of business "takes free of a security interest
created by this seller even though the security interest is perfected and even though the buyer knows of its existence."'
The term "buyer in the ordinary course of business" is somewhat
restrictive for it means "a person who in good faith and without
knowledge that the sale to him is in violation of the ownership
rights or security interest of a third party in the goods buys in
ordinary course from a person in the business of selling goods of
that kind but does not include a pawnbroker." 2 In the case of
consumer goods and farm equipment (having a purchase price
of less than 2,500 dollars) purchased for personal or farming
use, "a buyer takes free of a security interest even though perfected if he buys without knowledge of the security interest."3
Therefore, a buyer takes free of the security interest if he merely
knows of a security interest in the goods, but takes subject to it
if he knows that the sale is violative of the terms of the security
agreement. With respect to competing creditors, the Code continues the former South Carolina law. 4 Only creditors who have
obtained a lien without knowledge of the security interest and
before such an interest is perfected may defeat the security interest. Thus, the Code continues the policy of opposition to
secret liens. With respect to conflicting security interests in the
same collateral, priority is accorded to the first to perfect,
regardless of notice, and regardless of the order of attachment.5
A security interest may be perfected in one of two ways:
(1) by possession, and (2) by filing. Many security interests
may be perfected by either of these two methods, while in some
1. S.C. CODE ANN. § 10.9-307(1) (1966).
2. Id. § 10.1-201(9) (emphasis added).
3. Id. § 10.9-307(2).
4. Id. § 10.9-301.
5. Id. § 10.9-312 (emphasis added).
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instances only one of these methods may be used. For example,
a security interest in contract rights may be perfected only by
filing, while tangibles require possession. There are also some
instances in which perfection is acquired automatically upon
attachment. In determining which of these methods should be
used, consideration should be given to the nature of the collateral
involved, the use intended that the debtor make of the collateral,
and the relationship between the secured party and the debtor.
When creditor possession is used to create the security agreement no writing is required. When the debtor maintains possession of the security, as in the more usual type of security
agreement, a written security agreement containing a brief description of the collateral and the signature of the debtor is
required.6 The security interest attaches upon the coexistence of
three events: (1) the execution of the security agreement, (2)
the giving of value, and (3) the acquisition of rights in the collateral by the debtor. These three events may occur in any order
and may take place at different times. For example, the debtor
may own the collateral and execute the security agreement with
the creditor, and then a week later the creditor may pay value.
At the moment the third event takes place, in this example the
paying of value, the security interest attaches. The security
agreement does not have to be filed, for the Code has provided
a much simpler means by which the secured party may record.
A standard form known as the abbreviated financing statement,
which will be discussed in detail, may be filed instead. While
the security agreement itself may be filed, the abbreviated
financing statement is preferable, especially in the case of a
revolving credit arrangement or where the debtor will be selling
and purchasing new collateral periodically. The collateral described in the abbreviated financing statement will be perfected
regardless of when the debtor actually obtains the collateral.
Thus, the abbreviated financing statement can be filed even before the security interest attaches. The careful financier, in
order to prevent the possibility of an intervening creditor, will
have the debtor execute the financing statement, file it in the
appropriate office, and then make the loan.
Perfection by filing is the most frequently used method. Under
the Code all filing should either be made in the central filing
office of the Secretary of State, or on the local level at the office
6. Id. § 10.9-402.
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of the clerk of court or register of mesne conveyances.7 Accounts
receivable (other than accounts relating to farm products or
equipment), chattel paper, contract rights, documents (bills of
lading, warehouse receipts, etc.), business equipment other than
motor vehicles, general intangibles, and inventory should usually
be filed in the central office. Consumer goods (other than motor
vehicles), farm equipment (other than motor vehicles), farm
products, and fixtures should be filed at the local county office.
II.

PERFECTION BY POSSESSION

The best illustration of perfection by possession is the transaction between a pawnbroker and a debtor. The debtor physically
turns the collateral over to the pawnbroker who maintains possession to secure payment of the loan. An example which may
be more familiar to the lawyer is the pledge of certificates of
stock. The Code recognizes the common law rule which prevails
in South Carolina 9 that perfection of a security interest may be
accomplished by the secured party taking physical possession of
the collateral. Letters and advices of credit, goods, instruments,
negotiable documents and chattel paper interest may be perfected by the secured party's taking possession of the collateral. 10 No written security agreement nor filing is required with
regard to possessory security interests. This type of perfection
is normally used only in those situations where the economic
utility of the collateral is limited or non-existent, as opposed to,
for example, inventory financing where the debtor must retain
possession of the collateral in order to sell it and thereby obtain
funds to pay off the secured party.
The general rule is that the security interest is perfected only
so long as the creditor or his agent maintains actual possession
of the collateral. However, section 9-304(4) provides that "[a]
security interest in instruments or negotiable documents is perfected without filing or the taking of possession for a period of
21 days from the time it attaches to the extent that it arises for
new value given under a written security agreement."" This
section, read in conjunction with 9-304(5), 12 contemplates that
7. Id. § 10.9-401.
8. Id. § 10.9-305.
9. Peurifoy v. Loyal, 154 S.C. 267, 151 S.E. 579 (1930).
10. S.C. CoDE AxN. § 10.9-305 (1966).

11. Id. § 10.9-304(4).
12. Id. § 10.9-304(5).
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many times the secured party will release the instrument to the
debtor to enable the debtor to conclude transactions which will
result in the payment of the secured obligation. This protection
for twenty-one days applies against all third parties other than
holders in due course or bona fide purchasers of the instrument.
Thus, a holder in due course will prevail over the secured party
even where the practical necessity of the transaction requires the
secured party to permit the debtor to retain possession of the
13
negotiable instrument for a limited purpose and a limited time.
Section 9-304:(2)14 provides that when goods are represented
by documents of title, such as bills of lading and warehouse
receipts, perfection in the goods is accomplished by perfecting a
security interest in the document. The rule of Article 9 precludes
separate security interests in documents of title and goods held
by a bailee subject to an outstanding title. Therefore, under
9-304(2) 15 the only effective way to perfect a security interest
in goods subject to an outstanding document of title is for the
secured party to possess the negotiable documents themselves.
When perfection is to be accomplished by possession, the
security interest is perfected from the time the secured party
takes actual possession. However, in cases in which perfection is
accomplished by filing the creditor may take possession of the
collateral for some valid reason such as default of the debtor.
In such a situation the creditor's security interest dates, not from
the time he actually took possession of the collateral, but from
the time of the original perfection by filing. In order for the
date of perfection to "relate back", there must be no intermediate
period when the security interest was unperfected.
Section 9-304 (3)16 provides for perfection of a security interest
in collateral covered by a non-negotiable document or goods
which are in the hands of a bailee who has not issued a negotiable document. In this case, the title to the goods is not "locked
up" in the document. This means that the secured party may
perfect his interest directly in the goods by filing. The secured
party may, of course, perfect his interest by filing as to them, or
he may have the document issued to him in his name, or notify
the bailee of his security interest in the goods. This last alternative, that perfection is accomplished when the bailee receives
13. Id. § 10.9-309.

14. Id. § 10.9-304(2).
15. Id. § 10.9-304(2).
16. Id. § 10.9-304(3).
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notification, rejects the common law rule that it was necessary
for the bailee to transfer the document to the secured party or
acknowledge that he now held on his behalf.
III. PERFExCTON BY FnrIG

Once there has been a determination that it is necessary to file
in order to perfect, there are three basic questions which must
be answered: (1) what should be filed, (2) where should the
financing statement be filed and (3) when should the financing
statement be filed.
A. What to File
In order to perfect a security interest in collateral, a financing
statement is all that is necessary to be filed. The financing statement must be signed by the debtor and the secured party giving
the names and addresses of both. It should also contain a brief
description of the "type" of collateral to be covered. For example, if the collateral is a crop, the real estate and the crop involved must be described. The same would be true when the
18
collateral is a fixture.
While this procedure seems simple on its face, there may be
hidden dangers. One of the most obvious is the use of the word
"types" of collateral. Therefore, if the secured party had several
"types" of collateral, to be safe he should list separately each
"type".' 9 Because of this language, secured creditors will have
to be very clear in describing the collateral in order to protect
their interests. A. description which is too vague could lead to
the invalidity of the secured transaction.2 0 The Code presents
another problem when 9-110 and 9-203 (1) (b) are read against
9-402. Initially a distinction must be made between a security
interest which is provided for under 9-402 and a security agreement under 9-203. One may perfect a security interest under
9-402 by filing a financing statement. In order to perfect a
security agreement 9-203 must be followed. One of the differences is that the security agreement must contain only the signature of the debtor while the financing statement must contain
both the signature of the debtor and that of the creditor. As to
17. Id. § 10.9-305.
18. Id. § 10.9-402, repealing, id. §§ 60-101, 57-108 (1962).
19. 1 G. GILMORE, SECURITY INTEREST IN PERSONAL PROPERTY 477 (1965).
20. Id.
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the description of the property, 9-110 and 9-203 are read together
to state that the description must reasonably identify the property, while 9-402 provides that the financing statement must
state the types of collateral and describe the particular items.
The discrepancies in the language of the two provisions could
lead the courts to interpret 9-203 as requiring a more elaborate
description than 9-402. Therefore, if 9-203 requirements are not
met, the security agreement will fail and the creditor will lose
his protection. It is suggested that 9-203 not be considered an
additional formal prerequisite requiring that the collateral be
21
given a more detailed description.
There are some advantages in filing the abbreviated financing
statement. For one thing, the use of the financing statement will
not publish the details of the agreement to the public, but it will
allow anyone with a legitimate interest to gain sufficient knowledge to make further inquiries. 22 Therefore, one of the basic
policies behind notice filing is to prevent the secured party from
23
having his business affairs open to the public.
Notice filing gives one who searches the records only a starting
place from which he must do further investigating. This is true
because notice filing departs from the pre-Code rule of having
to file the security agreement document itself. Pre-Code law
also required a complete description of the collateral. 24 Under
the former South Carolina law, the entire contract, deed or
security agreement was required to be recorded, rather than an
abbreviated financing statement.2 5 Also, if the bailor or vendor
reserved any right or interest in the property, the written contract agreement had to have been filed and recorded in the same
26
manner as a chattel mortgage.
A financing statement does not give full protection under all
circumstances. For example, if there is an amendment, the
creditor's security interest is protected as to the new or added
collateral only from the date of filing of the amended financing
statement. Because of this, a creditor, who has properly recorded a financing statement which would give him a security
interest in the new or added collateral, would be protected
21. Id. at 477-478.

22.

DAVENPORT AND HENSON, SECURED TRANSACTIONS

48 (1966).

23. 1 G. GILmoRE, supra note 19, at 472.
24. Id. at 471.

25. S.C. CODE ANN. § 60-101 (1962).
26. Id. § 57-308.
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against the original creditor who has filed his amended financing statement subsequent to that of the prior secured creditor
of the added collateral.
When the collateral is such that it must be perfected by filing,
there are two basic exceptions to filing requirements. The first
exception arises when the collateral is subject to a perfected
security interest when brought into this state. 28 Under these
circumstances 9-402 (1) must still be followed except for the
fact that only the signature of the creditor is needed on the
financing statement.29 The second exception arises under 9-306
which deals with proceeds from the sale of collateral which was
already subject to a perfected security interest. The Code in
9-306(3) gives the original secured party an interest in the proceeds from the sale of secured collateral for a ten-day period. 0
The remaining problem in the "what to file" area is the latitude allowed in the financing statement for error. The Code
language "minor errors... not seriously misleading" states the
31
policy that there will be some degree of error allowed. Just
how far the courts will go in defining this part of the Code
remains to be seen.
B. Where to File
Again there must first be a determination of the "principal
use" of collateral involved before there can be a determination of
the proper place to file. Code section 9-401 describes the proper
places for filing. If the collateral is farming equipment or farm
products, accounts, contract rights or general intangibles relating
to farm products, the proper place to file is in the office of the
register of mesne conveyances or the office of the clerk of court
in the county where the debtor resides. If the debtor is not a
resident of the state of South Carolina, the proper filing place
is in the office of the register of mesne conveyances or the office
of the clerk of court in the county where the land, on which the
crops are growing, is located. When the collateral is not a crop,
the financing statement should be filed in the clerk's office in
the county where the goods are kept.3 2 Therefore, in the case of
27. Id. § 10.9-402(4).
28. Id. § 10.9-402(2).
29. Id. § 10.9-402(1).

30. Id. § 10.9-306(3).
31. Id. § 10.9-402(5).

32. Id. § 10.9-401.

Published by Scholar Commons, 1967

7

South Carolina
Vol. INTEREST
19, Iss. 5 [1967], Art. 3
PERFECTION
OF Law
THE Review,
SECURITY

1967]

crops, there may be a requirement of double filing. This situation would arise when the debtor does not live in the same county
where the land is located. In such case, the secured party should
file in both counties. 33
A similar problem may arise when farm equipment, which
requires local filing, is used for non-farm purposes. If used for
non-farm purposes, there may be an additional filing requirement in the Secretary of State's office under the state-wide
provisions. Again it would be better for the secured party to file
in both places. If there has been a change of the debtor's residence, place of business, location of the collateral or use of the
collateral, whichever might have controlled the original county
filing, the effectiveness of the original financing statement continues as long as the removal is intrastate.3 4
If the collateral is consumer goods, defined in 9-109(1) as
those goods bought for use primarily for household, personal or
family purposes, the proper place for the financing statement to
be filed is the same as farm-related collateral. If the debtor is
not a resident of this state, the financing statement should be
filed in the clerk of court's office in the county where the goods
3
are kept.

5

If the collateral will become a fixture, the financing statement
should be filed in the county where the realty is located. This
makes clear an unsettled question concerning fixtures in this
state by requiring filing in the real property records.36 The
secured creditor must be mindful of the distinction between perfection of a security interest and attachment of the security
interest. A failure to recognize the difference could cause an
improper filing.37 While the Code clarifies the problem of
whether a prospective creditor would be put on constructive
notice as to the existence of a secured interest in fixtures, the
problem of defining a fixture continues. Because of the difficulty in defining a fixture, it would be advisable to file in both
the real property and personal property records.
Section 9-401 (c) simply says, after stating what must be filed
locally, that in all other cases filing will be in the office of
33. 1 G. GIL0mo,

supra note 19, at 519.

34. Id. at 520.

35. S.C. CODE ANN. § 10.9-401(1) (a) (1966).
36. The old rule is set out in Liddel Co. v. Cork, 120 S.C. 481, 113 S.E. 327

(1922).

37. S.C. CODEANN. § 10.9-401(1) (b) (1966).
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the Secretary of State. The collateral that is covered by this
section is generally defined as inventory and business equipment. 38
If the collateral is in the jurisdiction of South Carolina, our
requirements are to be followed in order to perfect a security
interest. There are certain exceptions where the collateral is
involved in multistate transactions and 9-103 must be followed.
If the collateral is accounts or contract rights, and the records
of the debtor are kept in South Carolina, then our laws will
govern the validity and perfection of the security interest. If the
records are not kept in South Carolina, the law of the state
where the records are kept, including its conflict of laws rule,
will govern. In the case of general intangibles or certain mobile
chattels, such as road building equipment, construction machinery or harvesting equipment, the debtor's chief place of business
must be in South Carolina before jurisdiction and application of
South Carolina laws will attach. This collateral must be classified as equipment or inventory by reason of its being leased by
the debtor to others.39 The problem discussed above is basically
one of conflicts. Such a problem is presented when the secured
creditor is dealing with collateral which can easily be moved
from one state to another, or can be assigned to someone in a
state other than South Carolina.
The Code adopts a situs of records approach in regard to
accounts and contract rights because the Code looks to the state
where the debtor's records are kept.40 Since the collateral is contract rights and accounts, the state in which the assignor-debtor's
records are kept is the most likely place that a creditor would
41
look for notices of encumbrances.
The domiciliary approach, as opposed to the situs approach, is
adopted by the Code when the collateral is general intangibles defined in 9-106 as personal property other than goods,
accounts, contract rights, chattel paper, documents and instru-

ments, and would include such things as good will and literary
rights. Therefore, under the Code, the proper place to file would
be the debtor's chief place of business. The same rule applies to
collateral which is of a "type" which is normally used in more
than one jurisdiction. This would include such things as air38. Id. § 10.9-401(1) (c).
39. Id. § 10.9-102.
40. 1 G. GILmoRE, supra note 19, at 620.
41. S.C. CODE ANN. § 10.9-103(1) (1966), repealing, id. § 45-205 (1962).
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planes, trucks, construction equipment, harvesting equipment
and other mobile chattels. However, some of these mobile chattels are covered by a national filing system. This "type" of
collateral must be classified as equipment or inventory which is
42
leased by the debtor to others.
The secured creditor must be careful in distinguishing between
"type" of goods and "use" of goods when dealing with 9-103 (2).
Ordinarily the use of the goods controls the place of filing while
the financing statement describes the types of goods secured.
However, 9-103 (2) uses the "type" of collateral in determining
the proper place of filing. 43 If the state where the debtor's chief

place of business is located has no method for perfecting a security interest by filing or recording, and the goods are of a type
normally used in more than one jurisdiction, then there may be
perfection by filing and perfecting a security interest in South
44
Carolina.
There is some latitude allowed for improper place of filing.
While the duty to file properly rests on the secured party, if he
acts in good faith he will be protected in two situations. The
first problem arises when the filing is improper as to some part
of the collateral but effective in respect to another part. The
secured party is protected in respect to the effective part. The
second area of protection arises when one has knowledge of the
contents of a financing statement which has been improperly
45
filed.
There is one remaining problem under the area of where to
file. The difficulty arises when the collateral comes into South
Carolina from another state. There are three basic factual situations in regard to movables: (1) where the collateral is in state
A when the security interest attaches and is later moved to state
B (in this case South Carolina) without knowledge of the
secured party; (2) when the security interest attaches, the collateral is expected to stay in state A but is moved to state B with
the knowledge of the secured party; and (3) when the security
interest attaches, the property is in state A but the parties
originally anticipate that the collateral would be moved to state
B.46

42. Id. §§ 10.9-103(2), -9-106.

43.
44.
45.
46.

1 G. GILMORE, supra note 19, at 620.
S.C. CODE ANN. 10.9-103(2) (1966).
Id. § 10.9-401(2).
1 G. GILMORE, stora note 19, at 602.
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In the first factual situation, it is generally held that the law
of the situs of the personal or movable property should control
as opposed to the domicile of the owner. Therefore, if the security interest has attached to personal property when it comes into
South Carolina, the validity of the security interest would be
determined by the law of the jurisdiction where the security
interest attached. This would include the conflict of laws rule of
that jurisdiction. 47 While the rule that the situs of the movables
should control was adopted to give continuity to the law, in
effect the rule has caused uncertainty. For example, if the mortgage is properly secured in state A, but the collateral is moved
to state B, state B should recognize state A's prior rights. However, state B will often contend that since the property is pres43
ently located within its jurisdiction, then its laws will apply.
The general rule under the first situation would require state B
to recognize state A's interest. Creditors and purchasers in state
B would be subordinated to a prior secured creditor in state A
even though they acted in good faith and without notice. However, some states hold that all collateral which comes into their
jurisdiction is free from a perfected security interest.49 The

Code covers this problem in 9-103 (3). The first sentence illustrates the situation where the security interest attaches in state
A and the collateral is expected to stay there but is moved to
state B. The results, under these circumstances, would be that
the validity of the security agreement would be determined by
the law in state A, where the security interest attached. This
would include the conflict of laws rules of state A which is the
common law approach and is in accord with the present South
Carolina law. 50 Another related problem occurs when the collateral is brought into state B from state A and then is removed
to state C. Such a situation involves a state A creditor, a state B
purchaser and a state C court. Under these circumstances, state
C should look to state A's law, since state C has no interest to
protect. The cases are unsettled in this area. 51
When the secured party has knowledge that the collateral is
going out of state, a somewhat different result is reached. It is
47. S.C.
48. 1 G.

CODE ANN. § 10.9-103(3) (1966);
GILMORE, mepra note 19, at 602-08.

id. § 46-150.44(1) (1962).

49. Id.
50. S.C. CODE ANN. § 10.9-103(3) (1966); accord, General Motors Acceptance Corp. v. Jenkins, 234 S.C. 294, 108 S.E2d 578 (1959).
51. 1 G. GiumoRE, supra note 19, at 602-08.

Published by Scholar Commons, 1967

11

1967]

South Carolina Law Review, Vol. 19, Iss. 5 [1967], Art. 3

PERFECTION OF THE SECURITY INTEREST

generally held.that if a secured party has knowledge that the
collateral is going to be moved out of state, he has a duty to
warn creditors in sister states. 52 Because of this, most cases
distinguish between removal with consent and removal without
consent and apply comity in the appropriate situation. Some
courts attempt to distinguish between consent and knowledge
which only leads to further confusion.5 3 Assume that the collateral has been brought into South Carolina from state A with the
consent and knowledge of the secured party and that the collateral passed into the state after perfection and attachment of
the security interest. There are two ways the secured party can
retain his preferred status. He may either refile, or he may take
possession of the collateral. 54 Under the Code, the secured party
will be protected in South Carolina for four months. 55 Therefore the validity of the security agreement should be governed
by state A while perfection is to be decided by South Carolina
after the four month period. The security interest will continue
as if the entire transaction had taken place in state A, if there
is a perfection in South Carolina within the four month period.56
If the perfection does not occur until after the four month
period, or if there was no perfection under the law in the state
where the security interest attached before the collateral came
into this state, then the date of perfection is from the time of
perfection in South Carolina. 57 Under 9-402(2) (a) only the
signature of the creditor is necessary to perfect a security interest when the financing statement is filed in South Carolina
for the first time. It is not quite clear what is necessary to
describe properly the collateral brought into this state. Under
the circumstances it would seem that the same description
needed for a continuation statement would be sufficient for an
original financing statement of this type. Considering that a
reperfection statement has been filed, how long will it be valid?
There are two possibilities: (1) it can be valid only so long as
the original financing statement is valid, or (2) it could be valid
for the period of time that a continuation statement would be
valid. The most sensible approach would be to treat this reper52. Id.
53. Id.
54. 1 G. GILmore, .vtpranote 19, at 624.
55. S.C. CoDE ANN. § 10.9-103(31) (1966), repealing id. § 46-150.44(2) (b)
(1902).
56. Id. § 10.9-103(3) (1962). Contra id. §46-150.44(2) (b),(c),& (3) (1962).
57. S.C. CODE ANN. § 10.9-103(3) (1962).
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fecting as if it had originally been filed in South Carolina. The
out-of-state creditor will remain protected during the four month
period regardless of whether he perfects during or after the four
month period. The only one who can defeat this out-of-state
secured creditor is one who acquires the status of a lien creditor
after the four month period and before there is a reperfection.
If the security interest is perfected after the four month period,
there is no relation back during the gap of imperfection. 58
The remaining factual situation, where the parties, before or
at the time the security interest attaches, anticipate that the
collateral will be brought into South Carolina and it is brought
into his state within thirty days, the Code again has a different
rule. Under this situation South Carolina's law as to filing and
perfection must be followed. 59 The Code says that if the interest
in the goods is not perfected in state A when the security interest
attaches, then there can be perfection when the goods are taken
into another state. Therefore, if the transaction was entered into
in South Carolina and it was originally agreed that the goods
would be kept in North Carolina, the question arises as to
whether the secured party could perfect first in South Carolina
and then have four months in which to perfect in North Carolina. Professor Gilmore says that while this is not the intended
results of 9-103(3), it could be done under the language of the
Code. It is suggested that both validity and perfection should be
decided by North Carolina law. 60
The certificate of title law is closely related to the problem of
collateral being moved interstate. The Code states that if the
jurisdiction requires that a security interest be indicated on a
certificate of title before there can be perfection, then perfection
is governed by the law of the jurisdiction issuing the certificate
of title."' The Code's requirements of filing are made subordinate to certificate of title laws when, and only when, the certificate of title law is the exclusive means of perfecting a security
interest.6 2 However, in the majority of states the certificate of
title laws are exclusive.6 3 While the statute seems to give only
58. 1 G.

GILMORE, supra

note 19, at 625-627.

59. S.C. CODE ANN. § 10.9-103(3) (1966), repealing id § 46-15.4(1) (1962).
60. 1 G. GILMORE, supra note 19, at 629.
61. S.C. CODE ANN. § 10.9-103(4) (1966).
62. Id. § 10.9-103(4) ; accord, id. § 46-150.42 (1962). South Carolina excludes from its certificate of title law cars held by a dealer as inventory; see id.

§ 46.150.1.
63. 1 G. GmLmor, supra note 19, at 553.
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one way to perfect, which is by notation on the certificate of
title itself, it would appear that only the secured party who follows the statute would be protected. 64 The rule, however, should
be stated as follows: "no interest will be recognized which is not
evidenced by a certificate of title unless, on principles of law,
equity and natural justice, it ought to be recognized even without
the certificate; he who has the certificate has everything unless
sound reasons of policy compel his subordination. "6" Generally,
however, under 9-103(4) the secured party is protected at the
time the security interest is noted on the certificate of title. This
is true in all states that have adopted the Code. But 9-103 (4) is
not helpful when duplicate or fraudulent certificates have been
issued. For example, if Mr. X buys a car in state A which has
a clean certificate, will he prevail over Mr. Y in state B who has
the original certificate with the security interest noted thereon?
66
The Code does not answer this question.
Another area related to movables, which subordinates the
Code, deals with collateral which is subject to perfection under
a statute of the United States requiring a national registration
or filing. 67 The problem of assignment of federal claims as
related to 9-302(3) will be discussed later.
C. When to File
The best procedure is to file the financing statement as soon
as the parties agree to enter into some type of secured transaction. This would give protection immediately. If negotiations
fail or if a conflict of interest in the collateral should be found,
then a termination statement could be filed. If this is done
nothing would be lost except the filing fee. While the prospective secured creditor is searching the records for prior liens, he
should keep in mind such non-Code liens as federal tax liens,
judgments and landlord liens.
If the secured creditor does not file his financing statement
until after the security interest has attached, he is still protected
if none of the following have occurred: (1) no federal tax lien,
execution lien or transfer in good faith have attached, (2) no
bankruptcy proceedings have been filed, (3) no secured credi64. Id.
65. 1 G. GILMORE, supra note 19, at 555.
66. Id. at 620.

67. S.C. CODE ANx. § 10.9-302(3) (1966).
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tor's lien has been filed.08 This is a significant change from
pre-Code law. Under old statutes governing recordation of
mortgages, there was a period during which the mortgagee could
lose his rights in the collateral. There was generally a time gap
between the creation of the security agreement and the filing of
the agreement itself. There are three things which could occur
during this gap which would allow third parties to gain an interest in the collateral: (1) judgment against the property (2)
good faith purchase, (3) subsequent good faith mortgage. 69
As has been stated, notice filing under the Code will remove
this gap because the prospective secured creditor can file before
the security interest attaches70
While the secured party will perfect the interest by notice
filing, he will be defeated if he allows too much time to elapse
before the attachment of the security interest. 1 Therefore, 9-302
(1) indicates that in order to have a perfected security interest,
a financing statement must be filed. Priority claims in the same
collateral are determined by the order of filing of the financing
statement. This filing must be distinguished from the attachment of the security interest. For example, A could file his
financing statement first, but B could meet the requirements for
attachment of the security interest prior to A meeting such
requirements. Under the Code's "first to file" rule, A would
72
prevail.
Another important change made by the Code is that presentation of the filing fee constitutes filing. Constructive notice
and not when the financing statement is
begins at this time
73
actually recorded.
D. Assignment of a Security Interest
If the assignment occurs prior to the filing of a financing
statement, the assignment may be annexed to the financing statement. The assignment must contain the name and address of the
assignee or a copy of the assignment itself attached to the back
of the original financing statement. When this is presented to
the filing officer, he will give it a consecutive filing number
68.

DAVENPORT AND HENDERSON, supra note 22, at
69. 1 G. GIluouE, supra note 19, at 482.

60.

70. Id. at 491.
71. Id. at 496.

72. S.C. CODE ANN. § 10.9-312(5) (a) (1966).
73. Id. § 10.9-403, repealing id. §§ 60-101,60-156 (1962).
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with the date and hour of filing. It will be indexed the same
as an ordinary financing statement.7 4 If an assignment is made
after the filing of the original financing statement, a separate
statement must be filed containing the name and signature of the
secured party of record, the number and date of filing of the
original financing statement, the name and address of the
assignee and a description of the collateral involved. The filing
of a copy of the assignment itself will be sufficient if it contains
all of the necessary information set forth above.75
On the separate statement, or on the assignment itself, the
filing officer will mark the date and hour of filing and note the
assignment on the index of the original financing statement.
Once the assignment is noted on the financing statement, the
assignee becomes the secured party of record.7 6
There is a certain amount of controversy as to whether the
Federal Assignment of Claims Act of 1940 would preclude state
filing or whether the assignment must be recorded locally in
order to protect the assignee. The statute allows the assignment
of claims against the government when the assignee is a bank,
trust company or other financing institution. The claims assigned
must amount to a thousand dollars or more.
The act requires the assignee to "file a written notice of
the assignment together with a true copy of the instrument
of assignment with (a) the contracting officer or the head
of his department or agency; (b) the surety or sureties upon
the bond or bonds, if any, in connection with such contract;
and (c) the disbursing officer, if any, designated in such
contract to make payment." Immediately after the filing
provision the act continues: "Not withstanding any law to
the contrary governing the validity of assignments, any
assignment pursuant to this section, shall constitute a valid
77
assignment for all purposes."

This language would indicate that compliance with this act
would be the only way one could perfect a claim against the
United States. The statute should be interpreted to mean that
the assignment is valid as against the United States. This filing
is not for the benefit of creditors but for the benefit of (a) the
74. Id. § 10.9-405(1), repealing id. §§ 60-106 to 108 (1962).

75. Id. § 10.9-405(2).
76. Id. § 10.9-403(3).
77. 1 G. GmIon, mtpra note 19,

at 546.
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contracting officer, (b) the surety and (c) the disbursing officer. A creditor, wishing to check encumbrances, would have no
way of knowing which contractor, surety or disbursing officer
had received notice. Section 9-302 (3) exempts from local filing
a security interest in property subject to national legislation or
filing. The Federal Assignment of Claims Act should not be
included in this section. The assignee must follow the federal
act to be recognized by the United States, but he must also comof Article 9 to be protected against the
ply with the provisions
8
assignor's creditors7
E. Termination
"Whenever there is no outstanding secured obligation and no
commitment to make advances, incur obligations or otherwise
give value, the secured party must on written demand by the
debtor send the debtor a statement that he no longer claims a
security interest under the financing statement, which shall be
identified by file number. '79 If the secured party fails to send
such a termination statement within ten days after proper demand has been made by the debtor, the secured party becomes
liable to the debtor for one hundred dollars plus any actual loss
sustained by the debtor as a result of this failure to comply with
the debtor's request.8 0 The secured party has no obligation,
absent the debtor's demand, to terminate the security agreement
as the mortgagee is required to do under former South Carolina
law."' The secured party is required only to provide the debtor
with a termination statement which states that the secured party
no longer claims a security interest under the financing statement. The burden is then on the debtor to forward this statement to the proper filing office for termination. When the
secured party of record has assigned his interest, the document
passing such interest must be filed along with the termination
statement and must be signed by the assignee to show that he is
the secured party.
The general rule is that a financing statement is effective for
five years from the date of filing when no maturity date is stated
or if the obligation is due or payable on demand. There are no
special provisions in the Code for long term corporate financing
78. Id. at 546-48.
79. S.C. CODE ANN. § 10.9-404(1) (1966).

80. Id.
81. Id. §§ 45-61, -62 (1962).
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or for a longer period of effectiveness than five years.8 2 The
parties may state a maturity date of five years or less on the
financing statement. After the stated maturity date, the security
interest remains perfected for a period of sixty days.88 A continuation statement may be filed six months before the designated maturity date and within the sixty day grace period after
the maturity date.8 4 Unless a continuation statement is filed
within this prescribed period, the security interest ceases to be
perfected. 5 For example, if the stated maturity date is four
years, the secured creditor could file a continuation statement six
months before the termination of the four year period, or he may
file within the sixty day period following the stated four year
maturity date.
The continuation statement must contain the signature of the
secured party, the file number of the original financing statement and a recital that the original financing statement is still
in effect. If this procedure is followed, the continuation statement is effective for another five years. The process may be
repeated indefinitely.8 6
There is no need or reason to file a continuation statement
when the secured party has taken possession of the collateral,
foreclosed or instituted insolvency proceedings. 8 7 The omission
of language that the previous financing statement is still effective should also not invalidate the continuation statement.
If the secured party should file a continuation statement after
the six months period and this filing statement is received and
placed on record, it is hoped that this harmless error would not
invalidate the security agreement. It might be assumed that if
there is a lapse, the only person who can defeat a prior secured
party is a lien creditor. But this argument is fallacious because
a continuation statement must state that the original financing
88
statement is still in effect.
Professor Gilmore states that the true effect of a lapse is not
what a first reading of the Code would suggest. The Code seems
to say that if the financing statement is allowed to lapse by the
82. 1 G. GILMORE, supra note 19, at 587.

83. S.C. CODE ANN. § 10.9-403(2) (1966).
84. Id. § 10.9-403(3).
85. Id. § 10.9-403(2).
86. Id. § 10.9-403(3). This changed the former South Carolina law codified

in S.C. CODE ANN. § 60-306 (1962).

87. 1 G. GmLmoan, supra note 19, at 588.
88. S.C. CODE ANN. § 10.9-403(2) (1966).
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passing of five years without the filing of a continuation statement, a junior lien creditor would take priority. It is suggested
that the pre-Code law will continue. In accordance with the
pre-Code position, the junior lien creditor must file after the
lapse of the five year period if he is to have priority. If the
junior lien creditor finds that a financing statement has recently
lapsed, he should be placed on notice to inquire further. Therefore, if the junior creditor has knowledge of the lapse of the
financing statement, lie has knowledge or notice of an unperfected security interest and under 9-301 cannot prevail over the
prior secured creditor.8 9
It is suggested that during the interim period, when the original secured party is no longer protected, he could take possession
and then file a second "original" financing statement. However,
the court could hold that a late continuation statement would
take effect at the time it was filed even though the continuation
statement could not state that the original financing statement
was still effective.9 0 The financier should be cautioned that if
the financing statement terminates, the record may be removed
and destroyed by the filing officer.91
E. Miscellaneous
1. Duties of the filing officer
The filing officer will place a consecutive number on each
financing statement along with the date and hour of filing. The
record will show the file number and address of the debtor, and
will be indexed according to the debtor's last name. This will be
available to the public. The fee will be one dollar unless the
particular county has a different fee.9 2
0. Release of collateral
The secured party may release part of the collateral secured by
the original financing statement. The release must contain a
description of the collateral being released, the name and address
of both the secured party and the debtor and the file number of
the original financing statement. The release will be marked
89.
90.
91.
92.

1 G. GILmioa, supra note 19, at 590.
Id. at 593.
S.C. CoD ANxN. § 10.9-403(3) (1966).
Id. § 10.9-403(4).
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on the original
with the hour and date of filing and noted 93
cents.
fifty
be
will
fee
The
statement.
financing
3. Information from the filing officer
The secured party can send the filing officer a copy of the
original financing statement on which he will place the date and
hour of filing. The filing officer has the duty to see that the
financing statement is properly filed.94 If the financing statement is required to be filed in the office of the Secretary of
State, one who requests information will be issued a certificate
which will show, if there is presently existing an effective
financing statement, the name of the debtor, any statement of
assignment, the date and hour of filing and the name and addresses of the secured party or parties. The fee will be one dollar for each financing statement or assignment reported. Copies
are available at a cost of fifty cents per page. 95
IV.

PERFECTION AuTOxATIc UPON ATTACHmNT

Section 9-30296 sets forth some of the exceptions to the filing
requirement. The two most important exceptions9 7 are found in
farm equipment having a purchase price of less than 2,500 dollars and a purchase money security interest in consumer goods.
It should be noted from the outset that these two exceptions are
limited to purchase money situations. Filing is mandatory in
order to perfect if the collateral is pledged as security for a loan
obligation even if the collateral is consumer goods or farm equipment. Subsection (c) 91 eliminates the filing requirement to perfect a non-possessory purchase money security interest in farm
equipment which is neither a fixture nor a motor vehicle to be
licensed, which has a purchase price of not more than 2,500 dollars. Subsection (d) 99 eliminates the filing requirement to perfect non-possessory purchase money security interest in consumer
goods, regardless of the purchase price, if the collateral is
neither a fixture nor a motor vehicle required to be licensed.
This would change the prior South Carolina law which made
93.
94.
95.
96.

Id. §
Id. §
Id. §
Id. §

10.9-406.
10.9-407(1).
10.9-407(2).
10.9-302.

97. Id. § 10.9-302(c),(d).
98. Id. § 10.9-302(c).

99. Id. § 10.9-302(d).
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no exceptions for farm equipment or consumer goods. The former South Carolina law with respect to motor vehicles would be
unchanged and would continue to be governed by the Certificate
of Title Act.'0 0
It should be pointed out that the secured party who chooses
not to file will not be protected against the improper disposition
of the collateral by the consumer or farmer to another consumer
or farmer who purchases for his own personal or family use, or
for his own farming operation without knowledge of the security
interest. 01' Such a sale terminates the security interest unless
the secured party has previously filed a financing statement. The
risk involved in not filing is not as great as it might appear for
the security interest is perfected against everyone except another
consumer or farmer who purchases the collateral second hand for
personal use. A sale to a second hand dealer or a mortgage of
the collateral to a financing agency will not destroy the purchase money security interest. In states where the Code is now
effective, financiers engaged in consumer goods or farm equipment have generally chosen to accept the risk of non-filing in
order to save the filing costs. Where the amount involved is
substantial or the financier has reason to doubt the integrity of
the debtor, it would be wise to secure the collateral against all
purchasers by filing. If the secured party chooses to file, filings
should be done in the office of the register of mesne conveyances
or clerk of court of the debtor's residence. 10 2 If the debtor is a
non-resident, then the county where the collateral is kept is the
08
proper place to file.
Another exception is found in subsection (e)1 0 4 which exempts
from the filing requirement an assignment of an insignificant
amount of the total accounts or contract rights of the assignor.
Another variation from the general rules of Article 9 is found
in a "purchase money security interest" which is defined in section 9-107:
A security interest is a "purchase money security interest"
to the extent that it is (a) taken or retained by the seller of
the collateral to secure all or part of its price; or (b) taken
by a person who by making advances or incurring an obliga100.
101.
102.
103.
104.

Id. § 46-150.42 (1962).
Id. § 10.9-307(2).
Id. § 10.9-401(1)(a) (1966).
Id. § 10.9-401(1) (a).
Id. § 10.9-302(1) (e).
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tion gives value to enable the debtor to acquire rights in or
the use of collateral if such value is in fact so used.10 5
Thus, this type of security interest could arise from a sale in
favor of the seller or his assignee or it may arise from a loan
which is used by the debtor to purchase collateral. Section
9-301(2) 106 provides, with respect to a "purchase money security
interest," that it is perfected without filing for ten days beginning with the date on which value was advanced. This ten day
grace period is effective only against lien creditors and buyers
who purchase the collateral from the debtor as part of a bulk
transfer, and not against intervening sales or security interests
which result from pledging the collateral as security for loans.
For protection against the interests, filing must be made prior
to the perfection of the subsequent security interests.
V. PERFECTIoN rN PRoc

s

"Proceeds" are whatever is received when collateral is sold,
exchanged or otherwise disposed of. It includes the accounts
receivable created when collateral is sold by the debtor on open
account credit or when the right to payment is earned under a
contract. Cash proceeds include money and checks. All other
proceeds are classified as non-cash proceeds. In all cases where
a security interest is effective in the described collateral, the
security interest continues to be effective in the proceeds of such
collateral upon a sale or other disposition of the collateral. 107
This is true whether the sale or disposition is authorized by the
security agreement or is in violation of its express terms. Since
the creation of the security interest in proceeds is by virtue of
the secured party's interest in the original collateral, the security
interest is created automatically even in the absence of an express
agreement between the parties. Therefore, even where the security agreement by its express terms seeks to restrain or prohibit
the debtor from disposing of the collateral, the debtor's breach
of such agreement will not deprive the secured party of a claim
to the proceeds. However, the security interest in the proceeds
remains effective for only ten days after the collateral is sold
unless "(a) a filed financing statement covering the original
collateral also covers proceeds; or (b) the security interest in the
105. Id. § 10.9-107.
106. Id. § 10.9-301(2).
107. Id. § 10.9-306.
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proceeds is perfected before the expiration of the ten day
period."10 8 Therefore, if the creditor makes no claim to the proceeds, 0 9 the creditor or financier is given ten days from the time
the collateral is converted into proceeds in which to perfect his
security interest. This may be done by filing a financing statement or taking actual possession of the proceeds within the ten
day period. The financier may expressly reserve his security
interest in proceeds by simply checking the box marked "proceeds" on the financing statement. However, this action may be
construed as indicating his consent for the debtor to dispose of
the collateral.
The time of creation of the security interest in proceeds is the
same as when the security interest was perfected in the original
collateral and not from the time the proceeds actually came into
existence. This is particularly important for the reason that if
the security interest in the original collateral was perfected, and
at the same time a security interest in proceeds was perfected,
the security interest in the proceeds cannot be considered a
transfer made for an antecedent indebtedness so as to make it a
voidable perference under the Federal Bankruptcy Act."10 An
important change from the former South Carolina law with
regard to the status of a perfected security interest in proceeds
in a state or federal insolvency proceeding has been made by the
Code.'
A secured party continues his perfected security interest in "identifiable non-cash proceeds"" 2 which have not been
commingled with other money," 3s and in checks which have not
4
been "deposited in a bank prior to the insolvency proceedings.""
With respect to commingled proceeds, such as cash or checks
which have been deposited in the debtor's bank account, the
perfected security interest continues, but is limited to the amount
of proceeds which were received by the debtor not more than ten
days before the institution of the insolvency proceedings, "less
the amount of cash proceeds received by the debtor and paid over
to the secured party during the ten day period.""15
108. Id. § 10.9-306(3)(a),(b).
109.
110.
111.
112.
113.
114.
115.

Id. § 10.9-306(3)(b).
Bankruptcy Act § 60 (a), 11 U.S.C. § 96 (1964).
S.C. CODE ANN. § 10.9-306(4) (1966).
Id. § 10.9-306(4) (a).
Id. § 10.9-306(4)(b).
Id. § 10.9-306(4) (c).
Id. § 10.9-306(4) (d) (ii).
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Normally the financier will make claim to a security interest
in the proceeds by indicating the same on the financing statement. This is done when the parties contemplate that the
original collateral will be sold, such as in the case of inventory,
accounts receivable, or chattel paper. As stated above, such a
claim should not be made in the case of collateral such as equipment which the parties generally contemplate will be retained
by the debtor for use rather than disposition. The reason for this
is that a buyer in the ordinary course of business cuts off all
security interest.11 6 This type of purchaser is defined as one
who, in good faith and without knowledge that the sale to him
is in violation of the terms of a security agreement, buys goods
from an individual who is in the business of selling that type of
goods. 117 In transactions where a dealer happens to own property which is subject to a security interest, but which property is
not part of the dealer's inventory held for resale, a claim in the
financing statement to proceeds may operate to make a buyer of
such collateral a buyer in the ordinary course of business. Thus,
where a debtor makes an unauthorized sale of collateral, if there
was no claim to proceeds in the financing statement, the secured
party could follow the collateral into the hands of the buyer. If
a claim to proceeds was made in a case where the disposition
would be unauthorized, the buyer would be able to argue that
the claim to proceeds impliedly authorized the disposition of the
collateral by the debtor.

116. Id. § 10.9-307.
117. Id. § 10.1-201(a).
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